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AMERICAN MARITIME CONGRESS

Franklin Square, 1300 Eye Street, NW, Suite 250 West, Washington, DC 200053314

November 9,200 1

Defense Acquisition Regulations Council
Attn: Mr. Rick Layser

OUSD(AT&L) DP(DAR)

IMD 3C 132

3062 Defense Pentagon

Washington, DC 20301-3062

RE: DFARS Case 2000-D0 14 - Defense Federal Acquisition Regulation Supplement;
Ocean Transportation by U.S.-Flag Vessels - Proposed Rule

Dear Mr. Layser:

On behaf of the American Maritime Congress and the Maritime Institute for Research and
Industrial Development, maritime industry associations representing most U.S.-flag ship operating
companies in both the international and domestic shipping trades, and our member companies, we
are submitting comments on the proposed rule in DFARS Case 2000-D014.

We wish to begin by commending the Defense Acquisition Regulations (DAR) Council for
re-applying U.S.- flag cargo preference to contracts at or below the simplified acquisition threshold
(“threshold”) for transportation’ of supplies by sea. We do have severa recommended changes to
this proposed rule which will be covered later in our comments but which we believe are extremely
important.

As the DAR Council is aware, the question of the application of cargo preference under

acquisition reform has had a lengthy history. It is important, we believe, to place this proposed rule
in the context of this history.

The U.S.-flag maritime industry has followed this issue closely since late 1993 when it
became clear that the application of cargo preference might be restricted in the context of
acquisition reform efforts then underway. We have steadfastly maintained that cargo preference is
absolutely vita to the survivd of the U.S.-flag fleet and the merchant marine manpower base it
generates. If the United States is to keep a merchant marine under its flag - trained and ready to
serve our nation’s defense at any time - then waivers of cargo preference should be granted only on
very rare occasions and in accord with the letter and the spirit of the U.S. cargo preference laws.
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With this in mind, the Congress, during consideration of the Federal Acquisition
Streamlining Act of 1994, explicitly deleted every single proposed cargo preference waiver - and
this legidation became law with no mention of cargo preference or any waivers of this long-
standing pillar of nationa maritime policy. This, however, did not put the issue to rest, because in
March 1995, in proposed FASA implementing regulations, cargo preference waivers for
subcontracts for commercia items were listed using a last-minute general waiver clause in the law
that never mentioned specific laws to be waived.

This triggered a five-year policy development phase of which this proposed rule is a key
element of the eventual conclusion. During these five years, two major compromises were reached.
The first was on May 1, 1996 when our industry, the Maritime Administration, and the Department
of Defense agreed to a compromise under the aegis of the Administrator of the Office of Federd
Procurement Policy, then Dr. Steven Kelman (TAB A). Two years later, in April 1998, a second
compromise (TAB B) was reached, this time under the aegis of the Assistant Deputy Under
Secretary of Defense (Transportation Policy) Ms. Mary Lou McHugh, which defined how the so-
caled “Kelman Compromise” was to be reflected in appropriate Federal Regulation.

During this same five-year period, the bipartisan Maritime Security Act of 1996 became
law, with its Maritime Security Program (MSP) put in place; the Voluntary Intermoda Sealift
Agreement (VISA) between the Defense Department, the Maritime Administration, and key sectors
of the U.S. maritime industry was established as an ongoing operationa framework; and the United
States Trangportation Command's Commanders in Chief and its component commanders gave
renewed, strong emphasis on the role of the private-sector merchant marine in national defense
planning and force projection. These three important developments have demonstrated concretely
that cargo preference cannot smply be judged by the yardstick of acquisition reform; other, indeed
preeminent, national security objectives are on the table whenever waivers of cargo preference are
considered.

Our industry, therefore, was deeply troubled when, contrary to both compromises, against
the strong advice of the Maritime Administration, and despite our industry’s unanimous opposition,
the final rule in DFARS Case 98-D014 (March 16, 2000) included the waiver of cargo preference
for subcontracts below the threshold. In May 2000, both Ms. McHugh and the Commander in
Chief of USTRANSCOM, General Charles T. Robertson, affirmed the absence of any legd
authority to waive cargo preference below the threshold, stressed the importance of the US.
Merchant Marine, and stated that they were recommending that the waivers be removed and the
DEAR be modified to reflect this (TAB C). We were assured by DAR Council staff in July 2000
that these waivers would be addressed separately in DFARS Case 2000-D014.

This promise has been kept, and our industry is extremely pleased that cargo preference has
been re-applied to contracts and subcontracts below the threshold. We are adso pleased that
contractors are required, within thirty days after each shipment, to send a copy of the ocean bill of
lading to the Maritime Administration’s Office of Cargo Preference which monitors compliance
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with all cargo preference laws. This requirement should be strictly enforced as it currently provides
the primary source of information to monitor compliance with the law that requires DOD-
generated cargoes to move on USHlag vessls.

We do recommend severa changes to this proposa rule. The firgt is the deletion of
“Alternate IIf (XXX 2001)" that excludes the requirement for a contractor or subcontractor to
provide a representation regarding ocean transportation with its final invoice. To begin, we would
note that the “Alternate 111" proposal is inconsistent with the application of cargo preference to
contracts below the threshold, If the intent of this proposed rule is to maintain cargo for the U.S.-
flag fleet, why should there be any diminution of reporting obligations incumbent on contractors to
comply with this intent and the law itself. Even though the proposed rule states that this aternate
version is consistent with existing Simplified Acquisition Procedures, we do not believe that this
representation should be eliminated unless a more comprehensive system to monitor the application
of cargo preference to al DOD-relevant acquisitions is established - which system we would
certainly support. At present, the tracking of cargo preference compliance for DOD-generated
cargoes depends, in fact, on whether the contractor chooses to provide shipping information and
whether the contracting off&r decides to enforce it. Except for specific or anecdotal reports, there
is no way to know exactly what cargoes are being lost to the U.S.-flag through non-compliance.
Given the vast and diverse universe of DOD-generated cargoes, any measure that helps encourage
compliance, as the existing representation does, should be maintained. These cargoes are too
important to the economic viahility of the US. Merchant Marine - and thus to DoD sealift through
vessdls and manpower - to weaken in any way the possibility of compliance with long-established
national policy.

Furthermore, ‘Alternate I11” would delete not only the important representation that U.S.-
flag vessels were used unless an gpproved waiver was provided by the contracting officer, but it
would aso remove the contracting officer’s right to adjust the contract if there is unauthorized use
of foreign-flag vessels. This is the only penaty immediately available to the contracting officer if
U.S.-flag vessels are not used as required by law.

Similarly, the proposed rule removes the existing requirement (48 C.F.R.§247.572.1 (c))
that the contracting officer determine whether transportation by sea will be necessary as a result of a
contract. The existing requirement also mandates certain important steps if unanticipated sea
transport becomes necessary during performance of the contract, If this requirement is deleted,
ocean transportation will be open to “gaming” to avoid the U.S. flag by “discovering”
“unanticipated” ocean transportation after the contract is signed and underway. This kind of
loophole for avoiding the intent of the law could rapidly widen into a four-lane highway to evade
cargo preference, undoing the very beneficia step taken in this proposed rule to apply cargo
preference below the smplified acquisition threshold.
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Finaly, the proposed rule (Subsection 246.573(a)(2)) would exempt contract solicitations
below the threshold from the requirement for the contractor offering a bid to represent whether or
not ocean transportation will be needed for supplies under the contract a hand. This representation
provides a way to encourage cargo preference compliance on the “front end” of a contract where it
IS easiest to ensure compliance.

For all these reasons, we strongly urge that “ Alternate I11”, the requirement to use “Alternate
[11" at 48 C.F.R.§247.573(b)(4), and Subsection 247.573(a)(2) al be dropped from the proposed
rule. In this regard, we wish to associate ourselves emphaticaly with the comments of the
Maritime Administration to the DAR Council made on October 23, 2001.

In conclusion, we want to express our appreciation to the DAR Council for its closing in
this proposed rule of the very serious loophole that was in the March 2000 fina rule. Without this
action, the critical base of cargo available to U.S-flag vessels - which must compete against fleets
that pay little or no taxes, comply with far less stringent regulations and oversight, and often are
state-owned or very heavily subsidized - will be severely eroded. But, as we have noted above, this
cargo base will aso be eroded if cargo preference compliance and enforcement are weakened
through proposed “Alternate 111" and other clauses which will facilitate the avoidance of cargo
preference law. Our recommended changes to this proposed rule thus are extremely important.

Eroson of cargo for USflag vessals is not just a question of dollars and cents in our
nation’s economy. It also would affect significantly the sealift assets necessary for our Armed
Forces sealift, including vast intermodal capabilities, that DoD could only replicate at a highly
prohibitive cost. And, it would affect the numbers of U.S. commercid fleet personnel available to
crew U.S. Government sealift vessdls for which hillions of dollars have aready been expended and
which are vita to U.S. force projection.

Given the terrible events of September 1 | and the crucid long-term national war on
terrorism to which the American people and their leaders and the U.S. Merchant Marine are firmly
committed, this ability to project American power - with reliable assets under American control - is
more important than ever.

We thank you for this opportunity to comment on the proposed rule. Please do not hesitate
to contact us if you have any questions.

Sincerely yours,

. QG CGamea @

Gloria Catanco Tosi C. James Patti
President President
American Maritime Congress Maritime Ingtitute for Research

and Industrid Development
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MENMORANDUM FOR AGENCY SENI OR PROCUREMENT EXECUTIVES
AND THE pxpuTyY UNDER SECRETARY OF DEFENSE
(ACQUI SI TI ONREPORNM)
FROM Stevan Kelman
Adminiatrator
SUBJECT wajivar Of Cargo Preference Laws for Subgontractors

Under a Governnment Contract for Commercial |tens

Thi s menorandum clarifies the policy and intent of .
amendments t0 the Federal Acquisition Regul ation (FAFg, publ i shed
in the Faderal Registar asaFinalRule on Septenber 18, 1995 60
Fed, Reg, 48231, and t0 amaendments t0 the Defense Federal
Acquisition Regul ation Suppl ement (DFARS), publishad i N the
Federal Register as an InterimFinal Rule (IFR) on Novemper 30,
19985. sozﬁi‘mmssmcollectwuy refarrad tO as tne
"rule"), INE relevant amendments waive reguirements f Ol the
reference of U S. -flag vassals required underthe Cargo

reference Act of 1954 (1954 Act), 46 US.C s 1241(b2 and the
cargo Preference Act of 1904 (1904 Act), 10 U.S.C.§ 2631, whan
oceantransportati on is reguired under ‘a subcontract for the
acquisition Of commarcial itemsorcommercial conponents. This
memo further explains the policy and objectives Of therul e,
Cltes examplas ofSltuatl ons to which the rule doesnot apply,
and announces FAR Council glans to jointly review the
implementation of thio provision ofthe rule by the Federal .
Acqui sition Regulatory Counci| (FAR councii) With the Maritine
Adm ni stration (MaraD) over the nrxtyear t0 assass the inpact of
the inplementation ofthere provisions of the rulr.

A Background

The Federal Acquisition Streamining Act of 1994 (FASA),
pub. L. No. 103-358, provi des authoritiesthat streamnline the
acquisition process and m ni m ze burdensome Government - uni que
requirements, Amendmentsgto t he FAR and DFARsSWere wmade tO
encourage the acquisition of commercially available end items and
componants by Federal agenciesas wel | as contractore and
subcontractorsat al| levelsa. Included i N thaese revisions were
amendment s whi ch waive the provision8 requiring preference for
U S.-flag vessel s when ocean transportation is required for.
suppl i es purchased under a Government contract. These provisions
arc t he foIIDI oW ng:
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==  FAR Bubpart 12.504(a) (14) makes the 1954 Act, 46 U.8.C. §
12437, , «whis> ~~—iires preferencs for privately cwned U.s.-
f lag vessals for 50% of tne goods purchased by or fer the
Govarnment, inapplicabls to subcontracts at any tier for the
purchase Of commarcial items or commercial conponents.

==  FAR Subpart ¢7.504(e) nakes claar that the subcontracting
walver does not apply to grants-in-sid shipments, such as
agricultural and foode-aid shipments, to shipments coveraed
unde ort-Import Bank leosns or guarantess, and to
o ‘iﬁl 00%40 under Government cantractsor ® gracmontcfor
ocean transportation saxrvices,

FTAR Subpart 52 344-| provides that after May 1, 1238, a
Contractor is no longer reguired to floudovn the FAR
provision requiring cozpliasnce with ths Cargo Preferencs Act
O% 1954 ¢0O e gubcontracter for commercial itens or
comnercial components at anry tlier.

~-- DPARS Vﬁ]ubgart 212.504(2) (14) ankas tha 1904 act,10 U,5.C. §
2831, Whi Ch zeguiras prefersnce for U.8.-flag vessels f Of

all goods purchased or for DOD, inapplicabla tO
o elenmmiAmed at t e r far the purchags of commercial
itens or commersial compenenta.

-~  DFARB Subpart 247.372-| provides thatths 1504 ACt doesnot
apply tO wsubcontracts far the acquisition of commercial
1tm Or coamercial components vhan ocean transportationis
] the ® ubjectof thr contract and when it isincidental to

a contractf Or aupplies.,servicesOor construction.

BFARS Subpart 247.572-t regquirss that subcontracts undar
Government CONtract S oragrsamentsfor.thadi r ect purchase
Qf ocean transpertation ramain sudject to tha 1904 Act.

DPARS Subpart 252.247-7023amendst hr definitien of
“aubeantractort e O that the tern 40esn0f include a
supplier, materislman, distxibutor, Or vendor of conmercial
items or comnercial components.

subparts 12.504(a) (14), 47.504(a), 52,2446, 212.504(n) (14),
247.572=1, and 283.247~7022 becomm effactive ON May 1, 1996.
Over the p a st saveral nonths, inquiries have been recaived
regarding the implementation of the rule and the potential impact
in particular situations.

8. solicy
The purposa of the rule is to provida flexibility for

gontractors and subcontractors whic% require ocean transportation
to supply t he sane manufactured goods DOt h in the commercial

2
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aarketplaca and te the United states Government (herainafter
"Governaeant") Tha primary intant Fe ts aveld interfarsnce with
established commarcial practices of gpaentractars which Tmuaat
forcommercial componant partsand\WNi CN possess ® [+ID
coxpersial delivary systams relating te the mg ply of those
commercial ¢ Nrnt parts. wWhers the contrac Dil sea
subcantractor have an ® tabllahrd syate=a to supply commercial
copponant partas for both commercial and Govarnment sales, tha
Tuls ¢grantsthe ® ubeontractcr ralisf fyom thes continuing
requivensnt to ugx:?atct hat pertion Of the commercial componant
parts attributable (O ths Gevernment centract.

The rule is intsnded, howaver, to have a limited impact an
ths carriage sl Governanent sargoes by U. 6 .=flag carriers.
Governaent contracting officers should encaursgs the usas Of v.s,-
flag oarriers for government contracts in furtherance of the
-govarnment's policy supperting the U.S.~flag nerchant marine.
While the rule is intendad t O avoid disruption Of cammeracial
rslationships and delivery systezs for tha procurement of
coamercial items, |t is notintendad t{ 0O waive coupliance with the
Cargo Preference Laws fOr ocean carges clearly dastined for

evantual ailitary or government use.

The following ® S50O0000 remain subjecttotheCarge
Prafarence Lava:

. Shipments Of cénstruction mitariale and commercial itens
tranaperted undu a eonstruction contract (versus s supplies

sontract);

° Commissary and sxchangs cargcss that may be transported
cutxide of the Defenss Transportation System (.ﬂJ 8ection
334, National Defense Author rlition ACt of 1996, b. L. Ne.

104-1086);

® Contract shipments in support of military contingencias,
exorclsas, and U.8. forcer deploysd in connection with
United Nations or North Atlantic Treaty Organisatioen
peacekaaping missiona;

U Non-gonmercial componant parts.

Furthernore, { Ne rula does NOt permit coOntractors toalter
existing practices to_aveid compliance with the Cargo Preference
laws Dymersiy creating ® ubcontrrcting axrangements. Yor
example, compenents and items may not be procured by the prime
contract or roB destination simply te® VOl b CargoPreterencs.
€. Ravie¥ of the Rule DYy Governseat Agsncies

The list of axamplas sbove is hy no means exhaustive, Nere
cases may arise which eircumvent the intent to tha rula.

3
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Therefors, NARAD and other Government Agencias will reviev the
application of ths rule to decids hew partioular situatiens
should be addressed and to establiad policy guidelines for
izplementation. For axazmpls, relevant DOD decisliens in speacific

:itnt:tions and tha resulting pelicy ﬁidllinll vill be includad
n | ] .

MARAD is mandated by Congress to monitor and repert on
conpliance with the Cargo Prafarance lavs. MARAD providas the
Congress with information regarding prograng that are not in
compliance with the Praferencs lavs, and informs the < anies
and govarnmant contracting officsrs of the regquirament that
cartain cargoas ba shipped on U.8. =flag vessels. MARAD, in
congultatien vith ethar agenclies, will closely nmonitor the
isplementation of tha ruls. | N addition, MARAD and ether
agencies W || work together to straamlins the reportingprocess
t O provide mors real time informatien to facilitate MARAD's
ovarvight dutiss and monitoring of the izplamentation Of ths
rule. Requests for clarification Or guidance should be dlrected
TO MARAD and thc agency rasponsible for thm contract,

Finally, bafoxe May 1, 1937, MARAD and othar Federal
agencies will conduct a comprahensive reviev to assess ths impact
of tha implementation of these pravisions of the rule and taxs
appropriste action at that tine.

TOTAL P.05
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ACQUISITION AND
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MEMORANDUM FOR THE DIRECTOR. DEFENSE PROCUREMENT

SUBJECT: Cargo Preference Coverage in DFARS Suhpart 247.5

Auached isaDefense Acquisiton Regulation Supplernent (DFARS) modification
(Attachment | ) which implementsand clarifiesthe May1, 1996, Office Of Federal Procurement
Policy (QFPP) memorandum (Attachment 2), which mitigated the potential impact of the Federal
Acquisition Streamlining Act (FASA)on Cargo Preference laws. In accordance with the
agreement reached duringa July 22, 1997, White House mesting, the attached DFARS
modificationissubmited for DAR Council approval. This modification hasbeen extensively
coor dinated within the Department of Defense (DoD) and Maritime Administration (M ARAD)
and has been carefully worded to ref! ect the agreement that was previoudy reached and
Incorporatedinthe Defense A cquisition Desktook (Attachment 3).

On July 22, 1997, represent& es horn the DoD acquisition and transportation
communities, United States Transportation Command, MARAD and the maritimeindusty mer at
the White Housewith Dr. Kelman and representatives fromthe National Economic Council to

.~ discussthe effects of the FASA on Cargo Preferencelaws. At thismeeting it wasagreed.that

v+ language clarifying the OFPP memo would be placed in the Defense Acquisition Deskbook and
that the DFARS would be amended to incorporate appropriate regulatory coverage.
Subsequently, language clarifying the OFPP memo wasdrafted by thisoffice and coordinated
withinDeD, MARAD, and the maritime industry and placed inthe Defense Acquisition
Dcskbook on September 30, 1997. This language is a balance between the objectives of
acquisition reform and DoD’ s suppon for the U.S.-flag maritime industry and the Voluntary
Iniermodal Sealift Agreement program as areadinass enhancer.

| appreciateyour assistance in bringing thisissue to asuccessful conclusion. My point of
conact iSMr. Adam Yearwood, 697-7286.

,'\\ a8
ﬁx\ \&*~1{arh. lLkLigl\
Mary LoWMcHugh <
Assistart Deputy Under Secretary
(Transportation Policy)

Attachments:
As suated

ce:  DJCINC, USTRANSCOM

o
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Proposed DFARS Revision

Subject: Cargo Preference Coverage in DFARS Subpart 247.5

. Problem: Section 8003 of the Federal Acquisition Streamlining Act Of 1994 (FASA) made
inapplicable the requirement of the CargoPreference Act to subcontracts atany tisr for the
purchase of commercial items or commercial components. Section 8003 was implementad in
DFARS247.572- 1 (a) and 252.247-7024 (b). However, applicability of this exemptionwas
limited by OFPP Memorandum of May 1, 1996, “Waiver of Cargo Preference Lawsfor
Subcontractors Under a Government Contract for Commercial Items.” A change to the
DFARS coverage isneeded to implement the OFPP policy memorandum.

IX. Recommendation: That DFARS coverage bemodified as set forth in theattachment to this
memorandum.

1. Discussion: The statutory preference for using U.S.-flag vessels for ocean transportation of
supplies for U.S. armed forces is contained in the Cargo Preference Act of 1904
(10 U.S.C.263 1). Defense contractors and subcontractors are generally required to comply
with the Cargo Preference Act pursuant to DFARS clauses specified in 247373, although
the FASA-authorized exempton from the Act applies to commer cial itemsfor eventual usc by
DoD, the applicability of this exemption was limited by the memorandum issued by OFPP.
Theintent isto avoid disruption of commercial relationships and delivery systems for the
procurement of commercia items and to ereate a limited waiver of the Cargo Preference Act

Asexplained in FAR12.501(b), the requirement for adding valueisintended to preclude
establishment of unusual contractual arrangementssalely for the pur poseof Government
sales. The OFPP memorandum paints out that this rule precludes contractors from altering
existing practices by creating subcontracting arrangementsmerely to avoid compliance with
the Cargo Preference Act Generally, therefore, aprime contractor doesaot add value where
thecommercial itemsor commercial componentSmerely are shipped directly froma
subcontractor 0 DoD. For example. components and items may not he procured by the
prime contractor FOB Government destination Simply to avoid the Cargo Preference Act.
Thepurpase of the exemptionisto provideflexibilicy for contractars and subcontractorsthat
require ocean transportation to supply the same goads both in the commercial market place
and to the United States Government. The primary intent iSto avoid ineerference With
established commercial practces of contractors that subonctrace for commercial items or
components from subcontractors that possess established commercial delivery syswems relating
tothe supply of commercial items or components. Where the subcontractor supplies
commercial itemsor companents for both commercial and Government sales, the
subcontractor is not required to segragats commercial items Of COmMponents attributable to @
Government  contract.

,‘;”77,4;'////15»/7- 7z



Proposed DFARS Changefor
"¢ Waiver of Carp Preference Laws for Subcontractors Under a Government Contract for

Commercial Items

Revisions to the current DFARS langnage have been made using line-in/line-out method.
Additions are under lined and deletions have a line through the text.

Thefollowing DFARS sections arerevised as follows:

DFARS 212.504 Applicability of Certain Laws To Subcontracts For The Acquisition of
Commercial Items.

(@) The following laws arc not applicable to subcontracts at any tier for the acquisition of
commercial itemsor commercial components:
(xxii} EffectiveMay1, 1996: IO U.S.C. 2631, Transportation of Supplies by Sea®ut ses

247.572-1 for exceptions).

***********a********* * %
)

DFARS247.572- 1, Ocean Transportation Incidental To A Contract For Supplies, Services, Or
Construction
(a) Thissubsection applieswhen acean transportationis not the purpose of thecontract. |
However, effective May 1, 1996, this subsection does not apply to subcontracts for the
acquisition of commercial items or commercial components (sae 212.504(a)(xxii)) except for

TN,

3) WMMWMM
. _ of the-subcontractor

and FAR 12,50 I(bn,

Crenenally ' 0 rd 1 y W
onents shi ire QIO a su t
d iwsms mav aygt rocured by the prime conea
avoid Cargo Preferen
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DFARS 252.247 - 1023, Transportation Of Supplies By Sea

£

(8) Definitions. As used in this clause ---

(5) Subcontractor meansasupplier. matenialman, distributor. or vendor ataay level
below the prime contractor whose contractual obligatian tO perform results from, or is
conditioned upon,award of the primecontract and who is performingany part of thework or
other requirement of the prime contract. However, etfzctive May |, 1996, the term does not
includea supplier, materiaiman, distributor, ar vendar Of commercial items or commercial
components,_exceot in the case of commercial ftems or commercial components idengified in (6)
(ii) below.

(6) Supplies means al property, except land and interests in land, that is clearly
identifiable for eventual UsC by or owned by the DoD ét the time of transportation by sea.

NEEXRELERERE LR TR RN IR NS

iii) With regard to asubcontract for acommercial item Or commercial
gomapenent, the followine Will be considered *supnties” for the purpose Of thiSclause:

(1) items shipped in support of a prime contract for construction:
(2) iterns shipped in direct sypport Of military contingencies. exercises, OF U.S. forces

vernmnent without ““addine valpe ” i 4 430
and FAR 12 501 (b))

(4) non-commercial component pacts: ot
(5) commissarv and exchange caruoes transported outside Of the Defense Transportation

Svstem pursuant to 10 U.S.C 2643

ERERRERWUERERERIRREBNREBE R

DFARS 252.247-7024, Notification Of Transportation Of Supplies By Sea

(b) The Contractor shall include this clause, including this paragraph @), revised as
necessary to reflect the relationship of thecontracting parties, in all subcontracts hereunder,
except (effective May 1.1996) subcantracts for the acquisition of commercial items or
componentsother than identifiedin 247.7023 (a)(6)(ij).

TCTAL P . Qes



ATTACHMENT

Waiver of Cargo Praference Laws for Subcentractors Under a Government Contract for
Commercial Items

This clarifies palicy regarding shipment of commaercial items of cammerc:al
companents By a subeontractor and the limited extent to which exemption fromthe
cargo preferance laws are applicable in tight of the memaorandum Administrator, Qffice
of Federal Procurament Policy (Of PP), May 1, 1996, same subject as above.

The statutory preference for using U.S-flag vessels for ccean transportation ¢f
supplies beught for U.S. ammed forces is contained in the Cargo Preferance Act of 1304
(10 U.S.C. 2631). Defense contractors and subcontractors are generaliy required t3
cormply with the Cargo Preference Ad pursuant to the clausg at Defense Federal
Acquisition Regulation Supplemant (DFARS) 222.247-7023 (‘Transportation of
Supplies by Sea”) for supplies that are clearly identifiable for eventual use by or cwned
by the Department of Defense (DeD} at the time of transportation by sea. Pursuant to
Section 8003 of the Federal Acquisition Streamlining Act of 1884 (FASA), this
requirement of the Cargo Preference Ad and DFARS 252.247-7023 was made
inapplicable to subcontracts at any tier for the Purchase of commareiai items or
commercial components.

Although the FASA-autharized exemption from this Ast applies to commercial
items purchased for eventual use by’ DoD, the applieability of this exemption was
limited by the memorandum issued by OFPP. The intent is to avoid disruption of
commercial retationships and delivery systems for the procurement of commercial items
and to create a very limited waiver of the Cargo Praference Laws, For example, the
requirement of the Cargo Prefergnce Act and DFARS 252.247-7023 to use U.S.-flag
vessels shall apply for the shipment of commercial tems or cammercial components by
a subeentractdr in the following situations: (1) itams shipped in suppert of a prime
contract for constructian; (2) commissary and exchange cargoss transportag outside of
the Defanse Transportation System pursuant ta 10 U.8,C. 2643; (3) shipments in direct
support Of military contingencies, exercises, or farcas deploysd on peacekeeping
missions and: {(4) non-commercial component parts; and , (5) as is the case with all
FASA-authorized subcantract exemptions, tha prime contracter is reselling or
distributing commercial items or campenants of the subesntracior to the Govemment
without “adding value.’ (Regarding the latter, see@ 41 U.S.C. 430(b)(3) and FAR
12,501 {b)).

As explained in FAR 12.501 (b), the requirement for adding value is intended to
praciude establishment of unusual cortragiual arrangements solely farthe purpose of
Government sales. The OFPP memorandum points out that this rule precludes
cantractors from altering existing practices by creating subcontracting arrangements
merely to avoid camgliance with Cargo Praferanca laws. Generally, therefore, a prime
contracter does not add value whera the commercial items or commercial components
merely are shipped directly from a subcontractor to DeD. For exampi®s, componen's
and items may not be procured by the prime contracter FOB Govemment destination
simply to aveid Cargo Preferance.



The purpose of this FASA-authorizad sxamption is to provide flexibility for
contractors and subcantractars which require ecean transpartation to supply the same
goods both in the commercial market place and to the United States Government. The
primary :atent is to avoid interfarence with astablished caommercial practices of
contractors which subcontract for commercial items or components fram subcontractors
that possess established commercial delivery systerns relating to the supply of thase
commercial items or components. Where the subcontractor Supplies commergial items
or carmponants for both commercial and Government sales, the subcontractor is not

required to segregate commercial items or cempanents attributable to a Government
centract.

Government officials, including contracting cfficers, should encourage ‘he use of
U.S.-flag carriers for Governmant contracts in furtherance of the Government’s policy
supporting the U.S.-flag merchant marine.

Finally, in accordance with DFARS 247.572-L subcantracts under Government

contracts or agreements for ocean transportation services remain subject to the Cargo
Preference Act.

EDITOR'SNQTE:

An amendment to the DFARS is being considered to incorporate appropriate
regulatory coverage that reflects the May 1, 1986 OFPP Memorandum.

File Owner: William Mounts, QRUSD(AR)
Co-owner: Mr. H. F. Amerau, ADUSD(TP)

File Last Reviewed:

Lessons learned (e.g., Turkish Centainer incident) and questions and answers will be
included.



OFFICE OF THE UNDER SECRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON, D C 20301-3000

29 MAY 1388

ACQUISITION AND
TECHNOLQOGY

Ms. GloriaTosi

Executive Director

American Maritime Congress
Franklin Square

1300 Eye Street, NW, Suite 250 West
Washington, DC 20005

Dear Gloria

Thank you for your support of the proposed Defense Federal Acquisition Regulation
Supplement (DFARS) modification concerning Cargo Preference Laws for Subcontractors that
was recently forwarded to the Defense Acquisition Regulation Council. In response to your letter
dated April 17, 1998, | would like to provide you with information that | trust will clarify the
Department of Defense position regarding the Acquisition Reform Working Group (ARWG)
proposal.

Dr. Gansler sent a letter dated March 16, 1998, to the Nationa Defense Industrial
' 3 Association regarding the ARWG proposals on furthering acquisition reform. Dr. Gansler stated
in hisletter that the Department of Defense (DoD) does not endorse any of the ARWG’s specific
proposas. Additiondly, it is my understanding that the ARWG has proposed similar changes to
the cargo prefetence lawsin the past.

We have been assured by the office of the Director, Defense Procurement that they
support the above mentioned DFARS language that reflects last year's agreement that was
reached between DoD and industry on cargo preference. Additionaly, we have been assured by,
the office of the Deputy Under Secretary of Defense (Acquisition Reform) that they are aware of
the ARWG's proposals and remain committed to the cargo preference agreement and the
proposed DFARS modification.

The Department will continue to uphoid DoD’s policy to support cargo preference laws and
| appreciate your bringing this matter to my atention.

Sincerely,

M{uﬂ b T he I

Mary Lou McHugh
Assistant Deputy Under Secretary
(Transportation Policy)

iimp:l

A

W



UNITED STATES TRANSPORTATION COMMAND
508 SCaTT DR
SCCTT AR FORCE BASE L. sz225-5157 -

27 ¥ar 98

MEMORANDUM FOR ASSISTANT DEPUTY UNDER SECRETARY OF DEFENSE

(TRANSPORTATION POLICY)
FROM: TCDC P“‘ua f’git

SUBJECT: Cargo Preference Policy (Your Memos, 27 February 1 998 and 17 March 1998)
| . References

a USTRANSCOM/TCCC Latter, 3 November 1997 (Atch 1).

b. USTRANSCOM/TCDC Memo, 29 November 1997 (Atch Z).

2. We have reviewed your Most recent draft DFARS language and appreciate the changes that you made
from your previous submission, based an my staff's comments. These changes will help ensurz the long-
- termn solvency of our strategic partnership with the U.S. Flag carrier industry as recognized in the recently

issued Transportation Acquisition Policy.

N 3. In the references we commented on the DAD and requestsd your support, as well as clear guidance,

’ concernuing the Kelman memo and the refationship between the use of subcantractors and tk applicability
of Cargo Preference Laws regarding “any item shipped by a SUbcontractar directly to DOD.” However, in
the spirit Of coaperation, we arc NOw willing to cancur with the draft language, Which has been modified to
vetter reflect the DAD. Further, we must all monitor the impact of the DAD/DFARS language, and, if our
mobilization base in the commercial sector erodes, we must consider different language.

4. Additionally, in accordance WithCFR. Part 20 1.201-1, the language bebracketzd-in, notlined-in.
We appreciate the opportunity 0 comment ON the DFARS langnage. We ready t0 work with you on

this critical sTategic mobility readiness issue.

ROGER &, THOMPSON, IR,
Lieutenant General, U.S. Army
Deputy Commander in Chief

CC.
Director, Jount Seaff

Prisie @ Reeveier Poper



UNITED STATES TRANSPORTATION COMMAND
508 SCOTTom
SCOTT AIR FORCE BASE, ILLINOIS 622265357

1 May 2000

The Honoraz!'e Clyde [ Har, Jr.
Martime Admimiateator

.S Departmen: of Trinspo=ation
400 Seventh Strest S W
Washingon X 20590

‘Thank you for your 6 Apr () leter conceming implementation of carpo preference laws for DOD cargoes.

AS we've demonstrated rnany 1mMes over recent years, we view curga preference us a central elzment to the long-
renn viability of the UL.S. manitime industry.

Deuar Mr H;

T et me say at the outset that there has been nw allermpt Lo ignore or otherwise circumvent MARAD inputs on
-he proposcd regulitory changes that you mentioned. “I'o the contrary, we have wurked within the DO process,
governed by the Defense Acguisition Regulations (DAR) Counetl, that affords the vpportunity {ur input from all
scetors, mncluding industry and uther guvernment agencies. T can also assure you that we are doing evervthing
within our power to ensure that support for the U.S. flag muritime industry is recogrized within the defense
acquisition commun:ty.

The Detense Federal Acquisition Reyguiation Supplement (DFARS) cases you cite address ettorts by the
NAR Council, as part of a largeT ucquisition streambining effort, to revise DFARS Parts 212 and 247 [ncluded
amony the many provisions attected are some, as you menboncdd, that impact application of cargo pretereace
faws. You ane correct 'a stating that the 16 March 1999 Federal Register final rule retained an existing DFARS
waiver (that had becn wn place since 1995) of the Cargo Preterence Laws for certain subcontracts that do not
cxceed the sunplitied acquisition threshald.

At the time of that notice, wC advized DOD that we were worhng with MARAD in un cfTort 1 obtain
additional information thut would allow US to determine the impact of removing the cxisung waiver onhaththe
(1.8. flag industry and DOD shippers. Our staffs were unable to come up with any such data. On 12 Apr (10, wC
subscquently advised DOD that since neither the 1904 nor the 1954 Carga Preference Act expressly mentioned
any dollar threshold. and ubsent compelling data to the contrary, the DFARS waivers fur subcontracts should be
remavid

Throughout this process, we have heen in verbal contact with your staft to ensure WC were uware ot and
sensttive to MARAD's concems. At the xame time, 1 Know you appreciate the process m which we oporate
withinDOD to bring acquisition issues to resolution, and we will continue to work with you on these sssues of
mutual interest.

Sincerely
Aluchment: CHARLES ' ROBERTSON, JR.
1C13.1) Memo, 12 Apr 1) Cieneral, USAF

Commander in Chief
ce: ADUSHCLP)

Pnnted on récyciod papes



OFFICE oF THE UNDER SecRETARY OF DEFENSE

3000 DEFENSE PENTAGON
WASHINGTON oc¢ 2030 t-acoo

Qs MAY 2

ACQULISITION AND
TEC NOLQGY

Hunaoratle.Clyde J Hur, Jr.
Administrator,

Marntime Adminstranon
400 Seveath Street, S W.
Washington, D.C. 20590

Dcar Mr. Hart:

Thank veu for your recent letter reguesting my assistance on the ssue of removad of any
waivers of the Cargo Preference Laws for subcontracts that do not exceed the simplificd
acquisition threshold.

Ovcer the past four months the U.S. Traasportation Command has atiempted to obrain
data on the vulume of shipments below the 100K simplilicd acquisition threshold trom
MARAD und DoD Components. Unfortunately, there is no data available w determine the
amount of cargo in question.

[n vicw of the unavuilability of pertincnt data and the ahsence of starutory authority for
Y an exemption of Cargo Preference below the simplified acquisition threshold.  have subm:ticd
L the attached memoraadum to the Dircctor, Defense Acquisition Regulations Coungil. The
memorandum recommends that the Defense Acquusition Regulation Supplement (DIFARS) be
moditied to apply Cargo Preference provisions and clauses in solicitalions and resultant contracts
with an unticipated value at or below the simplificd acquisition threshold.

Thank you again for your leter and for your support of national defensc,
Sincerely,

Ve Lo NN

Mary [jou McHugh
Assistant Deputy Under Scerctary
(Trunsponation Policy)

cC: Gencral Rohertsan




UNITED STATES TRANSPORTATION COMMAND
S04 SCOTT OR
SCOTT 1A FORCE BASE, ILLINOIS §2225 5357

§ 2 AFR 2020

AMEMORANDUM FOR ASSISTANT DEPUTY UNDER SECRETAR Y OF DEFENSE
) (TRANSPORTATION POLLCY)

FROM: TCJ4-D

SUBJECT: Curgo Preference Coverage in Defznse Federal Acguisition Regulation Supplement
(DFARS) Subpart 247.5 (OUSD/DP(DAR) Mcmo, 29 Nov 99)

i. This 15 a fellow-up to our memorandum of 16 Fcb 00 regarding Caryo (Atch 2).

2. We havs attempted to obtain data on the volume of shipments below $ 1 00.000. However,
neither MARAD nor DOD can provide any data telling Us the amount of cargo :n question.
Absent such data, and after further review of the applicable statutes and FAR case background.
we are prompted 1O revise the originual recommendation put fortn in our Feb encinorandum,

3. Neither rhe 1904 Cargo prcfereoce act nor the 1954 Cargo Preference Act expresaly mentions
any dullar threshold for their spplication. FAR Cusc 98-604, which is in the final.coordination
stage, has climinated the $100.030 threshold. Therefore, in keeping with our cormumitment 10 our
stralegic partncrs, We see no justification for retaining chc $100,000 threshold for ocean
transportation incidental to DOD contracts for supplies. construction, Or services. We will
conunue our efforts to gather data. Should a significant impact on defense cuntractors swifzce,
we Will revisit theissue ar that time,

4. Our POC ;s Ms. Barbara Fischer, TCJ4-AQ, DSN 576-6819.
/4_// J/é"
FRANK P. WEBER

Deputy Dircctor for Logistics
and Business Operations

Attachments;

1. OUSD/DP(DAR) Mcmao. 29 Nov 99
3. TCJ4-D Memo, 16 Fcb 00

Prniwy on A nied 220w’



